FEDERAL ELECTION COMMISSION
Washington, DC 20463

MEMORANDUM
TO: The Commission
Staff Director
General Coansel
Press Office
Public Disclosure
FROM: Commission Secreta
DATE: April 20, 2012

SUBJECT: Comment on Draft AO 2012-08
(Repledge)

Transmitted hevewith ia a late submitted comment from
Noah Ornstein on behalf of Repledge.

Draft Advisory Opinion 2012-08 is on the agenda for
April 26, 2012.

Attachment



04/20/2012 11:06 3102067018 UCLA ScCHOOL

A )
COMMISSION

“Turing Poltiosl Con¥ibutons inta Chertwble Donstions SECRETARIAT

PAGE ©2/09

02 APR20-P 2 08
April 20, 2012

Via Facsimile and Email

Ms. Shawn Woodhead Werth
Secretary & Clerk

Federal Election Commission
999 E Stroet, NW
Washingmn, DC 20463

Fax: (202) 208-3333

Re: Comments on Draft Advisory Opinions 2012-08 A and B (Repledge)
Dear Ms. Werth,

These comments are filed on behalf of Repledge in response to Draft Advisory
Opinions 2012-08 A and B, which have been issued in response to a request for
an advisory opinion from Repledge (AOR 2012-08).

Draft A (Agenda Doc. 12-21) approves of the acilvilies propoaed by Repidge.
Draft B (Agenda Duo. 12-21-A) coneludes that a oontdbution from a Repledge
member to a political committee would cause Repledge to violate the prohibition
on a corporation “facilitating the making of contributions to candidates or political
committees” at 11 CFR 114.2(f). Drafl B, if adopted, would prohibit Repledge

from launching a web-based platform that seeks to tum political contributions into
aritable donations.

The plain language of 11 CFR 114.2(f), and the Ccmmission's precefient
interpreting the regulation, compel the Commission to adopt Draft A, which would
pemit Roplodge to proceed with the activities described in AOR 2012-08. First,
Repledge will not be engaged in fundraising in connection with any federal
elections. Second, Repledge's provision of “certain electronic fransactiona
services that are essential to the flow of modern commerce” do not meet the
threshold for facilitation. Third, to the extent the Commission concludes that
Repledge is facilitating the making of contributions, Repledge’s activities fall
within the “commercial vendor” exception. For all of these reasons, Repledge
‘respeciiully urges thhe Commission to adopt Draft A.

intradection

The narrow legal queation that tha drafts differ upon is: Would a Repledge
member’s contribution to a political committee cause Repledge to violate the
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prohibition on a corporation “facilitating the making of contributions to candidates
or politingl committems” in 11 CFR 114.2(f)(1).

A corporation must meet three criteria in order to violate the prohibition on
facilitating tha making of contributions to candidates or political committees.
First, the corporation must be engaged in fundraising in connection with any
federal election. 11 CFR 114.2(f)(1). Second, the corporation must facilitate the
fundraising by using corporate owned resources or facilities to engage in the
fundraising. /d. Third, the organization must ot fit within the exemption
provided for commercial verders whe facllitate furrtralsing, but do so in the

ordinary course of business for a commercially reasonable fee. 11 CFR
116.1(c). ’ '

Repledge does not violate the prohibition on a corporation “facilitating the making
of contributions to candidates or political committees” contained in 11 CFR
114.2(f)(1) because Rapledge is not engaged in fundraising. We do not seek to
raise funds for any candidate. Repledge's purpose is to divert contributions away
from political candidates and committees and towards charities.

if vs Commissien detenvtinzss that Repledge is engagad !a fundraising, Repledge
still does not violate the prohibition on corporate facilitation because the service
that Repledge provides does not reach the threshold for facilitation as defined by
the Commission's peocesiant. Rerdedge is ant engagad in ths type af facilitation
activities contsmpiaied by the law and premulgated by the regulstions. In
addition, the Commission has repeatedly stated that organizations that provide
“cartain electronic transactional services that are essential to the flow of modemn
commerce” do not meet the threshold for facilitation. AO 2011-08 (Democracy
Engine). These are the type of services that Repledge provides. Repledge does

not meet the threshold for factiitation required to violate the prohibition at 11 CFR
114.2(¥).

Even if the Commiasicin detizrmines tirot Repiadge is engoped in fundraising, and
the Commission decides that Repindge is faallitating the rasking af contibutiors,
then Repledge still does not violate the prohibition on corporate facilitation
because it falls within the “commercial vendor” exception. Drafts A and B both
incorrectly state: “Repledge will not provide any services to political committees.
It will, instead, provide services to its customers.” Draft A at 13 n.4 (emphasis
added); Draft B at 14-15 n.3 (emphasis added). Repledge made clear in AOR
2012-08 that it "will be providing federal committees with tire very Bmited service
of providirig a platform for sending contributions to federal cemanittees that are
not ouccessfully diverted te charities.” AOR 2012-08 at 12, Again, Repledge will
not be engaged in “fundritising” but, neverthdless, to the extent the Commissios
deomsd Repledge to be facilitafing the naltng df contributions, Repiedge will ke
daing 80 “in tha ordinary course ai business, at a usual and normal charge"—
charging the recipient commitiee far this limitad service.
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For all of the foregoing reasons, Repledge does not violate the prohibition on
corpurafe facilitation of cootriteations.

1. Repledge does not violate the prohibition on corporate facilitation of
contributions bacauae Rapledgse is not emgaged In fundtalsing.

Commission regulations prohibit corporations and labor organizations “from
facilitating the making of contributions to candidates or political committees.” 11
CFR 114.2(%)(1). Facilitation is defined as "using corporate or labor organization
resourees or facilities to engage in fundraising aclivities in connection with any
federal election.” 11 CFR 114.2(f)(1). To sngege in facilit@®ion &n organization
must first emgage in fundralaidg. Beoause Repledpe does notiengage in
fuadraising, & cannot engage in facilitation.

Draft B incerrectly concludes that Repledge is engaged in fundraising, stating:
“[Although Repledge's business model contemplates diverting funds away from
political committees and to charitable organizations, in essence it serves as an
elaborate fundraising device.” Draft B at 14. '

DraRl A, in contrast, cerrectly concludés; “Repfadge does 1ot propose to engage
in fundruising for candidates” but that Repledge will “provide services at the
request and for the benefit of its members[.]" This service is not fundraising
becsaiise Repledgo's servicas mllow membets to join supportics sf oppesing
candidafes to refrain from making contributions and 1o direct the funds to
charitable organizations.

Indeed, the very purpose of Repledge is to reduce the amount of money that is
contributed to political committees. Repledge is not “an elaborate fundraising
scheme" as staled in Draft B, because the most likely outcome of a member
making a pledge through Repledge is that the candidate will receive significantly
less than the amount of tho initial pledge—or, in Repledge’s preferred gcenarie,
no contributien & all. tn all scanartos thie candidate witi receive a piedge that hne
been reduced by 2 fees; the aommereially reasonabiie traneaction fae teloen by
Repledge, and the processing faa taken by the payment procsesor selected and
retained by Repledge. Furtharmare, in al Fund Drives, all pledges intended for
one of the candidates will be donated fo charity. A platform that provides a
service for its members that prevents most contributions from reaching.a political
candidate or commitiee is not engaged in fundraising for political candidates or
committees.

Any conclusion by the Cemmission that Repledge's dedication and effort te divert
funds awnly from politioal committees to chiaritios conatitutes “fucilititting fhe
maldog of oontiibations to candidates ot political eommitisas” eader 11 CFR
114.2(f)(1) we believe is contrary to both the spirit and language of the
prohibition. We respectfully urge the Commission to adopt Draft A, and find that

3
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Repledge would not be engaged in fundraising and therefore would not in
violatlen of 11 OFR 114.2(f(1).

2. Repledge does not violate the prohibition on corporate facilitation of
contributions bacause Repledge dees net facilitate the making of
contributiens.

If the Commission finds that Repledge is engaged in fundraising, then we urge
the Commission to find that Repledge does not violate the prohibition on
corporate facilitation ef contributions because Repledge only provides electronic
tranaactional assistance that doss nat meet the legsl threshel for “tacilitation.”
See AOB 2011-08 (Demooracy Engine) and 2006-08 (Brooks).

Although Commission regulations prohibit corporations and labar organizations
“from facilitating the making of contributions to candidates or political
committees,” 11 CFR 114.2(f)(1), a corporation may assist the making of
contribution without violating the prohibition on corporate facilitation.if the
corporation only provides electronic transactional services that are essential for

modern day commerce. Sse AO 2011-08 (Democracy Engine) (citing AO 2008-
08 (Brooks)).

Repindge is nat engaged in the kind of facilitation condsoicéaied by 11 CFR
114.2(f)(1), and described in the regulation’s Explanation and Justification (E&J).
See Corporate and Labor Organization Activity; Express Advocacy and
Coordination With Candidates, Final Rules and Explanation and Justification, 60
Fed. Reg. 64260, 64264 (Dec. 14, 1995).

As the Commission explains in the E&J, "facilitation” occurs, for example, if a
corporation or labor union directs their eriployees to work on a furidraiser for a
candidate or makes comporate facilities such as offices, copiers, and telephones
available for a candidate or political committee, and does not do so for
comncanity or civic groaps. G0 Fad. Rap. at 64264. FFecilimtion alsa occuss whean
telephrmes sand copiers ara ased hy a campaign coromittee staff for a fondraiser
and the eorporation ar énion is nr& reimbirsed.in a timely fashion. /d.

Repledge is plainly not engaged in the type of facilitation contemplated by the
Commission when it promulgated 11 CFR 114.2(f)(1). Instead, Repledge assists
in the diversion of contributions from political committees to charities and, to the
extent contributions are nevertheless rnade to poltical committees, Repledge
merely provides its users with certain electronic transactional services. For those
contrifiations that are made, Repledge, through the pagmerit pracessor that it -
retains and diraots, provides a service far fee of collecting and transferring funds,

as well as collmiing and traneferdng the necassary conar infatnmtion to the
politionl commitiee ia alow them tn satiefy thair reporting ohligations.

4-
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Draft B recognizes that "[ijn past Advisory Opinions, the Commission has
conaluded rexrittin sarvicas that assist a contributor in mmking a coritibution do
not run afoni of ihe prokibition on encparrtiorss facilitating the mmuicing of
contributions because certain alnetronic transactional scrvinas are 80 esamiial to
the flow ef madern commerce that they are akin to ‘delivary services, bill-paying
services, or check writing services.” Draft B at 14 (quating AQ 2011-06
(Democracy Engine) (citing AO 2006-08 (Brooks)).

However, Draft B then incorrectly states: “Here, Repledge states in its request
that it does not provide payment processing services to its subscribers.” Draft B
at 14. Repliedge does provide payment processing to services to its subscribers
just us past reqoestars Demosracy Engine nnd Broghn have.

In Democracy Engine, uaers visitad Democracy Engine's wahaite, salected a
recipient for a contribution, selected an amount for the contribution, and then
entered payment information and made the contribution. Demacracy Engine
deducted a service fee from the user's payment, processed the contribution
through a merchant account, and placed the remaining balance in a bank
account where it ramained until it was forwarded to the recipient political
committee. AO 2011-06 at 3.

This nttustuex did not 'idlate the prohibition cn corpcrate foollitainn. The
Commission reasoned, “Becaune [Democracy Engine] will process contributions
at the request and for the benefit of its subscribers, and not the recipient political-
committess, [Democracy Engine's] services are akin to delivery services, hill
paying services, or check writing services for its subscribers, just as in Advisory
Opinion 2006-08 (Brooks).” AO 2011-086 at 5.

The Repledge operational structure is very similar to the structure that was
approvsd in Demotracy Engine. The Imgest difference may be that Repledge
provides less assistance to contributors making contributions than.the system
that was approved in Democracy Engine.

Juat like in Democracy Engine, aa aoon &e a user'a cerd j» charged, Repledge
will deduct a sarvica fas. When a Repledge user makes a anntsibution, their
funds are split at the moment of payment, at the payment processing level, and
sent to the final beneficiary of the contribution. Repledge will contract with and
oversee the operations of the payment processor that will control the funds from
when the members' credit cards are charged until the funds are received by the
charitable organizations or political eornmittee.

Thn eperational sirueture maintaioed tiy Democracy Engirie providesl greater
suppnrt and farititation fer naysents than the syatem propesed by Repladge, yet
was deemad by the Commission ta fall ehort f “faciliéation.” The iact that
Repledge will do lgss with respect tn the transaction, by comparison to
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Democracy Engine, means that Repledge’s activities fall even further short of the
legal stnndard for “fagiétation.”

Repledge respectfully requests that the Commission find that the electronic
transactional services that Repledge provides its members, political commitiees
and charitable organizations would not cause Rapledge to violate the prohibition
on a corporation “facilitating the making of contributions to candidates or political
committees” at 11 CFR 114.2(f).

8. Repledge dees not violate the prohibition on corporate facilitation of
contributions because Repledge meets the “commercial vendor”
exception.

A corporation doas not facilitate the making of a contribution to a candidate if it
provides goods or services in the ordinary course of business as a “commercial
vendor” at the usual and normmal fee. 11 CFR 114.2(f)(1). A “commereial vendar”
is any person “providing goods or services to a candidate or political committee
whose usual and normal business involves the sale, rental, lease or provision of
those goods or services.” 11 CFR 116.1(c).

In Advisery Upinions 2004-19 (DolarVote), 2002-07 (Csreau), and 2007-04
(Atiil) the Cornmissien frcund theat corporations could engage in collecting and
forwarding online contributions to candidates as “commercial vendors.” The
Commissior concluded that these corporations were “commetcial vendors” aa
defined by 11 CFR 114.2(f}1) because: (1) their aervices were provided in the
ordinary course of business for the usual and normal charge; (2) they forwarded
contributions to candidates through separate merchant accounts; and (3) the
websites screened contributors to make sure that no illegal contributions were
being forwarded.

Repledge will also be acting permisdibly as a “commercial vendor.” First, the
arrangeraents hisiarnen Repledge and the candidates will ba commerciiily
reasonable beepuse Repledge will be acting in its ordinary course of business by
providing a service to candidates—albeit a limited service—in the ordinary
course of business. Repledge will transfer to candidates funds unsuccessfully
diverted to charilies, along with contributor's personal information necessary for
the candidate to comply with federal law disclosure requiremenits.

Drafts A and B both incorrectly state: *“Repledge will not provide any services fo
political committees.” Draft A at 13 n.4; Draft B at 14-15 n.5. Repledge stated
clearly in AOR 2012-€8 that it “will be providing federal cenimittees with the very
limltod servioe of providing a platform for sending contributions to iedoral
committees that are not successfully diverted to charities.” AOR 2012-08 at 12.'

1 As noted above, Repledge will not be engaged {n “fundraising” but, nevartheless, to the extant the
Commission deems Repladge to be facilitating the making of contributions, Repledge will be daing so
[
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Eligibility for the "commercial vendor” exception does not require a corporation to
provide “axtensive” sarvieem ac any pectisslar qunntity of seevioss. The exooptinn
requiras only thait sexvicas, i1 the extent they are provided te a candidate, be
provided in the ordinary course of basiness.

Fees deducted by Repledge from the funds received by the candidate are
payments from the candidates to Repledge of the usual and normal charge of
such an electronic transaction because they compensate Repledge for
maintaining and operating its website, and include the credit card companies’
couts of processing and forwarding the contrlbutions.

Sacond, the funds intenotd for the pelitical commtitees would transfer from the
credit card to an account held by the payment processor that is exclusively used
for this purpos. The funds woid then transfer fram the payment pranessear's
account to the political committee or charity. The use of merchant accounts by
prior requestars, see AOs 2004-19 (DollaxVote), 2002-07 (Careau), and 2007-04
(Atlatl), were necessary to prevent political contributions from being comingled
with corporate funds in the requestor corporations’ general treasuries. No such
merctiant aceount is needed under Repledge's operational structure because
Repledge wifl nevur have accuss to any of the funds transRersed to committees.

In ligitt of thie facieal sitaanion ppesenteif in Advisory Opmien 2012-07 (Foingttin
for Samnte) the Cammdesion sheuid leok favurably npon titis syatnma, whieh
provides complete transparency and accountability regarding the flow of funds
from donors fo the aventual racipient charitias and pnlitical commitiaes.

Finally, regarding the third component of the “commercial vendor” exception,
Repledge will require all members who make a pledge to attest.that ahy political
contribution that results from their pledge is permissible under the Federal
Election Campaign Act and Commission regulations. Repledge will also provide
political commnitteas with the necessany donor information to ensure that the
politienl gonimittees can satisfy ineir reporting obfigations. Through this process,
Restlodge will also emaura ibat illegal sontributinns are not made thweugh the
Repledga platform.

- Conclusion

We urge the Commission to find that Repledge is not engaged in fundraising
activities and therefore does not violate the prohibition on corporations facilitating
the making of contributions. If the Commission does determine that Repledge is
engaged in fundraising, then we urge the Commissio?: to recognize that
Repledge’s processing of contributions is akin “to delivery services, bill-paying
serviees, ac ehnck writing enrvices” and dees nnt ameurd in “facilitetian” under 11
CFR 114.2(f)(1). In the alernative, wie urge the Commissian to racognize that

“In the ordirary course of business, at a usual and narmal charge™—charging the recipient committee
for this limited service.

7
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Repledge will provide a service to candidates—albeit limited—in the usual and
nonmei coume of business and is eligible for the “commercial vendor' exception
ureler 11 CFR 114.2(f)(1) and 11 CFR 116.1(c).

For the foregoing reasons, existing federal campaign finance statutes,

regulations, and precedents requira the Commission to adopt Draft A, and reject
Draft B.

We appreciate the opportunity to submit these comments.

Sincerely,

/e

Noah Ornstein
On Behalf of Repledge

Copy to: Amy Rothstein, Assistant General Counsel and Theodore Lutz,
Attorney, Office of General Counsel, Commissioner Caroline C.
Hunter, Commissioner Ellen L. Weintraub, Commissioner Cynthia
L. Bauerly, Commissionar Donald F. McGahn 1l, Commissioner
Matthew S. Petersen, Commissioner Steven T. Walther
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